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JUDGMENT

1. This judgment deals with three appeals because of the identity of the preliminary issue,
namely whether the FAIS Ombud had the necessary jurisdiction to make determinations
against the appellants.

2. The first appeal arose from a determination made by the Ombud in pursuance of a
complaint lodged by Mr SD Naidoo against one Christian Johann Swanepoel, a financial
service provider, who had advised the complainant to “invest” in a Blue Zone property
syndication scheme. 1t will be noted that Swanepoel is not an appellant.

3. The second and third appeals are interrelated because the determination by the Ombud
resulted from a single complaint lodged by the respondent, Mr S| Gerber, with the FAIS
Ombud in connection with an investment made by him through one Gideon Johannes
Smit, a financial service provider, in a similar Blue Zone property syndication scheme.

Smit also did not appeal.



4,

7.

In all these matters the respondents elected not to take part in the appeal proceedings
and decided to abide by the decision of the Appeal Board. The appellants, in turn,
requested the Appeal Board to decide the appeals on the papers and with reference to
their heads of argument only since they did not wish to incur further costs. They rely
heavily on the judgment of this Board in the Sharemax matter, arguing that the facts in
these appeals on the specific issue cannot de distinguished from those in Sharemax.

In what follows we refer to the matters by reference to the names of the complainants,
the present respondents, namely Mr Naidoo and Mr Gerber respectively.

The jurisdiction of the Ombud derives from the FAIS Act and, in particular, her
determination relating to a “complaint” as defined in the Act (sec 1):

Hi

complaint’ means, subject to section 26 (1) {a) (iii), a specific complaint relating to a financial
service rendered by a financial services provider or representative to the complainant on or
after the date of commencement of this Act, and in which complaint it is alleged that the

provider or representative—

(a) has contravened or failed to comply with a provision of this Act and that as a result

thereof the complainant has suffered or is likely to suffer financial prejudice or damage;

{b} has wilfully or negligently rendered a financial service to the complainant which has
caused prejudice or damage to the complainant or which is likely to result in such

prejudice or damage; or

{¢) has treated the complainant unfairly.”

In para [43} of the Sharemax case the definition was paraphrased: (i) there must be a

‘specific’ complaint (ii) relating to a financial service (iii) rendered to the complainant {iv)



by a provider or representative (as defined) and {v) the complaint must allege that act or
omission of the mentioned provider or representative falls under paras (a) to (c). In
what follows we consider whether the appellants were persons against whom

complaints had be laid in terms of the Act.

THE NAIDOO APPEAL

8. The complainant, Mr Naidoo, laid a complaint with the Ombud against one Christian
Johann Swanepoel, a financial service provider, who had advised the complainant to
“invest” in Blue Zone Spitskop Village properties. See pp 36, 77, 117-122 and 355.We
reproduce the complaint.In an email of 1 February 2010, the Case Administrator, writing
to Naidoo, interpreted the complaint as one against “Blue Zone” (p 75). However,
another case administrator wrote to Swanepoel on 26 March 2010, informing him of the
complaint received from his client against him and asking him for his complete file and

answers to questions (p 261). Swanepoel responded but the detail are not of



consequence for present purposes.

Please tall us what your complaint is about

{ | made en investment with the ehove broker{Chris Swanepoel)

Felure to disclose il facts regarding the investment | made with this broker in
Bivezone(spitzkop village properiies). The tompany was liguidated during
Aupust/September 2008. He did not give facts about the investment of professiona
BOViCE,

Did not inform me that payments would be from the capite! that | invested!

There was slready & land claim on Spizkop village properties and also thet & valuation
on the properiies was incorrect.

Hir Swanepoel failed to advise me of the current situation with regards to this investment

How would vou like your compleint to be resolved? (OGutcome sxpested)

i feel that Chris Swanepoel is rezponsible for the Invested money, he hkas
not firoved to be & (Fue financlal advisor end baeically has not made any
zftempt to retrieve my maney] He is totally responsibie for this monevi He
slsc encoursged me to ralse g bond on property for additional investment!
Mir Swanspoel Is Hlable for the full amount plus interest for #iree vesars

9. On 9 December 2010 (p 269) the following letter was written on behalf of the Ombud to

the appellant:



OUR REF: MA FOC 04214/09-10/ GP 3

Dear Mr. Van Zyl,

Re: COMPLAINT BY MR. S.P. NAIDOO
: NOTICE IN TERMS OF SECTION 27 (4) OF THE FAIS ACT

We refer to the above matter,

Kindly note that after proper consideration of the complaint we have concluded

that the matter appears to warrant investigation in terms of Rule 4 of the Rules
on Proceedings of this office.

Irf the f:ircumstances, we mow advise you that in terms of Section 27 (4) of the
Financial Advisory and Intermediary Services Act 37 of 2002 {*FAIS Act’) the
matter has been formally accepted for investi gation.

Please‘nqe that the matter will soon be submitted fo the Ombud for her
determination. Should you wish to submit any further documentation in support of

your case, you are advised to submit it no later than close of business on 23"
December 2010,

According to the Ombud’s file, the letter did not contain any attachments.

10. The guestion can fairly be asked why the Ombud chose to write letters and request
responses during the period 9 December to 23 December especially considering the
preceding email and letter to Naidoo and the lack of urgency. This smack of unfair
administrative action — even of an abuse of power.

11. The Ombud’s file does not contain any response from the appellant.

12. The Ombud signed her determination on 7 March 2011 (p 74). She upheld the complaint

against Swanepoel and ordered him to repay the amount of the investment with



interest. More need not be said about that because this appeal does not concern
Swanepoel.

13. In addition, the Ombud in her determination also made the order for repayment against
the appellant and cne Lamprecht (both were directors of the Blue Zone group of
companies) jointly and severally with Swanepoel on the ground that the property
syndication schemes run by the companies were, in a number of respects, fraudulent
and that the appellant, as director, may be held liable by piercing the corporate veil. In
addition, she held that the directors are under the Act liable for the actions of the
representative, in this case Swanepoel.

14. After her determination, on 1 April 2011, and under another case number, the office of

the Cmbud sent the following email to the appellant (p 351):

Dear iir Ven 2yt

With reference to the sbove, please fing sttathed Mr Naidoo's complalnt, Would you kindly ieok inte the cormplgint.

A5 you ‘{*’W‘ﬁ be eware, in terms of the Rules on Proceedings of this Office, you have 2 period of six weeks from the date
2 comPlaxm has been lodped with you to resalve it with your clieat. In the event that this matier Is not resolved by dose
of business on 15 May 2011, vou sre required to advise us of same end to provide us with your comprehensive
response to the complaint specifically sddressing the 2llegation: made by the Cormpiainant and atteching zny
supporting documentztion, which demonstrates your complisnce with the Fais Act and General Code of Conduct for
Authorised Financial Services Provider and Representatives, 2t the time the finencizl service was rengdered,

Please note that zfter receiving the résponse, we may proceed to investigation in terms of section 27 of the FAIS At 2t

which ?ime y_ou \:voula’ be lizble for 2 case handling fee of RI000,00 In terms of Rule 8{g) of the Rules. At the contluslon
of our investigation, the matter will be referred to the Ombud for & final rufing In terms of section 28 of the FAIS Art

15. Attached to this email was the complaint of Naidoo which had been the subject of her
determination some weeks earlier.
16. The appellant {(who had been cited by the Ombud as second respondent in her

determination) applied for leave to appeal from the Ombud but she dismissed his



17.

18.

19.

20.

application (pp 15-24). It does not appear from the record that Swanepoel and
Lamprecht applied for leave.

Leave was subsequently granted to the appellant by the Deputy Chair on limited
grounds {pp 334-5 read with pp 6-13). It is for present purposes only necessary to deal
with two of these, namely that there was no “complaint” against the appellant which
the Ombud could investigate and determine, and, secondly, that the appellant was not
informed by the Ombud that he was in jeopardy or of the case against him,

The text of the complaint reproduced above makes it abundantly clear that there was
no complaint against the appellant; it was not even suggested that he directly or
indirectly had rendered a financial service to the complainant; and there was no
suggestion that whatever he did fell under (a), (b) or (c).

Dealing with the second ground, the only notice of consequence is the one under sec
27{(4} reproduced above. it did not forewarn the appellant of any complaint against him
or of the factual findings the Ombud intended to make, especially those relating to
fraud, piercing of the corporate veil, non-compliance with sec 13 etc.

However, in refusing leave to appeal the Ombud stated that the appeliant had been
“fully informed of the complaint” in the sec 27(4) letter {p 17} and that the respondent
elected not to deal with the merits of the complaint “notwithstanding that he was given
notice” (p 18). She also said that the appellant was given notice that he could be held
personally liable (p 21). These statements are, to say the least, disingenuous and
palpably wrong and it is difficult to understand why the Ombud would or could have

made them.



21. As in Sharemax, this was a serious breach of the re‘quirements of fair administrative
action and any court would on review have set aside the determinations on this ground
alone (Motswai v Road Accident Fund [2014] ZASCA 104; 2014 {6) SA 360 (SCA).

22. The notice of 1 April 2011 — post the determination - is, to say the least, puzzling and,
obviously, had no legal effect.

23. It follows that the appeal of the appellant against the determination must be upheld.

THE GERBER MATTERS

24. The Deputy FAIS Ombud, in a 74-page determination, purported to uphold the
complaint of Mr Gerber and ordered the “respondents”, jointly and severally, to repay
him the R500 000 invested with interest {pp 54-127). The said “respondents” included
Smit and the three appellants in the two appeals under consideration and also one
Lamprecht who did not lodge an appeal.

25. The appellant, Mr JJ van Zyl, was a director and key individual of companies in the Blue
Zone group. The other appellants, Mr D van Zyl and Mr Bester, were also directors but,
they said, they were salaried directors and that their involvement was limited to that of
employees. This appeal is in terms of leave granted by the Deputy Chair {(pp 727 and
915).

26. Mir Gerber’s complaint was this (p 131):



SECTIONC

Piease tell us what your complzaint is about:

First tell us in just a few words what your complaint is about and then give us the
background.

On 11" March 2008 | was coaxed by Kr Smith to invest R500,000 in 2 property
syndication scheme promoted by Bluezone Property Investments (Pty) Ltd.

Since then, Bluezone Property investments (Pty) Ltd and related companies such
as Spitskop Village Properties Limited have either been put info liquidation or
been placed under Provisional Judicial Management due alleged breaches of &
number of South African laws.

it is my understanding that neither #r Smith nor his various guises such &s
Bluezone Property Investments {Pty) Ltd (FSP number 21227) and LS| Brokers CC
{FEP number 31483) were properly licensed by the FSB under the FAIS Act to sell
the type of investment product (defined under sub-category 10 of category 1 of
the FAIS Act as "Securities and instruments: Debentures and securitized debt”) to
me on 1Y March 2008.

Regardiess of the above suspecied breach of the FAIS Act, Bir Smith still sold me
this investment, benefiting financiallv by receiving a 8% commission on the
R&00,000 which | had invested, of which | had no knowledge.

i have subseguently found out that my R500,000 investment is practically
P worthless.

| feel that Kir Smith has acted inappropriately by misleading me to think that he
was property licensed with the FSB to sell this type of product and that he has

! caused the {oss of my R500,000 originally invested plus interest on this amount
: which | could have earned since.

Flease see enciosed letter with enclosures for 2 more detziled explanation,
i

27. He also gave this information:



Remember

We do not know anything about your complaint so piease give us all the details.

Please iist in dale order phone calls meetings, or letlers you have recelved or
exchanged with the person against whom you are complaining. If you have letiers,
please enclose them.

A letter of complzint sent by email to Wr Smith dated 12" July 2011 and exhibited
at Appendix L of the enclosed letter.

A letter of complaint sent by email to &r Smith dated 14" September 2011 and
exhibited at Appendix K of the enclosed letter,

Email correspondence with iir Smith’s lawyers dated 27” September 2014 and
exhibited at Appendix F of the enclosed letter.

Email correspondence with Mr Smith's {awyers dated 20" October 2011 and
exhibifed at Appendix G of the enclosed letier.

| Please see my aftached letter with enclosures for 2 more detailed explanation.

28. The Office in consequence sent sec 27(4) notices to Smit and the appellants. The one to

Smit is not of consequence but those to the appellants were in these terms:



COMPLAINT BY MR, S.L. GERBER

We refer 10 above and enclose herewith comptlaint from your ciient.

As you are aware, in terms of the Rules of the Proceedings of this Office, in particular, Rule
6(b), you have a period of six weeks from the date a complaint has been lodged with you to
resolve it with your client,

In the event that you have not resolved this matter by 5" March 2012, the provisions of
Section 27 {4) (z] of the FAIS Act will apply and hence you are reguired to revert to this
Office on or before the aforesaid date your full version of events as well as copies of your
complete file of papers relating to this complaint.

The complainant has raised 2 number of pertinent points and these will naturally require
attention.

In your response please provide us with & full statement as to how this transaction was
concluded. In particular we reguire the following:

1. A statement by the advisor a5 1o how the policy/investment was entered intg with
the compiainant

2. Please provide documentation showing that & financial needs analysis was
conducted for the complainant that lead to this product being recommended as a
product thet was appropriate to the needs and financial position.

3. A copy of any record of advice in terms of Section 8 of the General code of Conduct
for Authorised Financial Services Providers and Representatives as well as other
compliance documentation;

4. Please provide details of a risk analysis conducted far the complainant and that the
complainent’s risk profile corresponded with proposed product, and if not, please
provide documentation showing that vou disciosed the risks involved in investing
outside the recommended risk profile,

29. A follow-up letter of 7 August 2012 said this (p 602):



We request that you:

- Send us your statement in terms of section 27(4) together with all documents
supporting vour case where after this matter may be referred to the Ombud for
determination; alternatively

- Revert 1o us with suggestions on how you intend ta settle/resoive this matter.

When responding to the complaint you should ensure that each aliegation by the
complainant is addressed {if not previously addressed).

30, Ten months later, on 10 June 2013, another letter from the Office was sent to the

directors of Blue Zone Property Investments (Pty} Ltd “in their representative and

personal capacity”:



NOTICE IN TERMS OF SECTION 27{4] OF THE FAIS ACT ~ COMPLAINT BY SL GERBER

1.

Attached herewith find complaint in respect of investment in Blue Mystic Trading
511 (Pty) Ltd {'Blue Mystic’}/Copper Sunset Trading 238 (Pty) Ltd {Copper Sunset)
from your above mentioned client. To date the complaint remains unresolved,
Biue Mystic was promoted by Blue Zone Property investments (Pty) Ltd. The
latter acted as & licensed Finencial Services Provider ("FSP'} and provider of
intermediary services,

This office informed Biue Zone of the complaint on 23 lanuary 2012, In terms of
the Rules of the Procveedings of this Office, in particular, Rule 6{b}, Blue Zone had
a period of six weeks from the dete of referral of the complaint to them to

resolve it with vour dignt. in addition, 2 notice in term of section 27 {4} of the



FAIS Act was issued to Blue Zone. To date, the complaint remains unresolved and
only responses from two directors have been received from Blue Zone.

4. You are required to revert to this office on the under mentioned date with your
staterment in terms of Section 27{4) of the FAIS Act together with documents that
SUpport your version.

5. In responding to the complaint you are required to address the office on the
following:

5.1 Advise as to why Blue Zone made an offer to the public for
the subscription of shares in Copper Sunset whilst no
prospectus has been registered with the Registrar of

Companies’.

31. The Deputy Ombud summarised the complaint correctly as follows {p 65):



Complainant's complaint may be summarised as follows:

i,

V.

Foliowing first respondent’s advice, complainant invested R500 000 of
his retirement funds into & Biuezone property syndication scheme known
as Sunset Trading. The investment was to provide a secure source of
income for complainant and his wife's retirement;

Complainant alleges that first respondent’s advice was in violation of the
General Code of Conduct, (the Code) because the high risk Sunset
Trading investment was not suitable for his circumstances,

First respondent faiied to properly advise complainant in that he failed to
disciose the risk inherent in the Sunset investment

First respondent failed to disciose costs attributed o the investment in
violation of the provisions of the Code,

Firet respondent viciated the Code in that he failed to act in complainant's
interests as the Code demands of all providers when rendering financia!
services fo a client.

Firsi respondeni failed 1o act with due skill, care and diligence.

32. Elsewhere he also said that “the essence of the complaint is that [Smit] rendered
financial services in violation of the Code in that he failed to appropriately advise
[Gerber]” {p 93). However, he defined the issues for determination in terms quite

unrelated to the complaint (pp 57-58):



[15] The issues arising in this determination are:

151 Whether as a representative of Bluezone, the first respondent, rendered
financial services negligently, and/or in contravention of the FAIS Act and

the General Code;

15.2 If the first respondent rendered financial services in violation of the FAIS
Act and the General Code, whether such violation caused comptainant

the financial damage complained of;

15.3  What are the consetuences for the roles played by the second to fifth
respondents (as licensed financial services providers, product providers

and principals) in terms of section 13 of the FAIS Act?

15.4  What ere the consequences of any breach of the law by the second to

fifth respondents?

33. The Deputy Ombud, realising that the complainant never dealt with Blue Zone because
he did not know that he had to complain to them (p 95) eventually made a number of
findings against the appellants scattered throughout the determination. They include
that the directors knew that they were not licensed to sell the product but nevertheless
went ahead and illegally appointed representatives in terms of sec 13 (p79-80); that
they were the authors of the complainant’s misfortune as they were directors of the
companies {p 93); the respondents had issued a prospectus which had not been

registered {p 109); and that they conducted the business of the group recklessly and



even fraudulently {p 122-123). In conclusion he made the following findings against
them (p:
(b) The conduct of the first respondent, as a “section 13 representative” of
Bluezone is attributable to the second to fifth respondents,
(¢c) The second to fifth respondents failed to exercise supervision over the first
respondent as required in terms of section 13 of the FAIS Act,
{d) The loss suffered by complainant was as a direct result of respendents’
conduct;
(e} All respondents violated the Code in not disciesing the material terms of the
Bluezone investment;
(f) All the respondents showed complete disregard of the law in rendering the
financial services to complainant;
(g) Second to fifth respondents violated the Companies Act and Notice 459 of

the Gazetie 28680,

34. The Deputy Ombud’s approach was that since Mr Gerber's complaint had been served
on the appellants, it informed them of his complaint. And he said, the complaint itself
was “directed at” the directors and sought “to hold them personally liable for the
complainant’s loss” {p 99). This, he said, was because vthe substance of the complaint
“clearly” pointed to the conclusion that Lamprecht and JJ van Zyl (and not the other two

appellants, Bester and D van Zyl) had to be involved in the complaint {p 97).



35. The Deputy Ombud is obviously correct when he says that substance is more important
than form. However, there is a limit to the proposition because the Act prescribes some
“form” as the basis of jurisdiction. It does not make the Ombud a super investigator or
super judge. In any event, had it been so obvious that Lamprecht and JJ van Zyl were
implicated in the sense set out, the question arises why did the Deputy Ombud not
simply confront them with the implied allegations and asked their answers. Also, the
complainant could have asked whether he wished to amend his “complaint” to cover
the directors.

36. As in the Naidoo case, the text of the complaint reproduced above makes it amply clear
that there was no complaint against the appellants; it was not even suggested that they
directly or indirectly had rendered a financial service to the complainant; and there was
no suggestion that whatever they did fell under (a}, (b) or (c).

37. In the result these appeals also succeed and the orders made against the appellants are

set aside.

Signed on behalf of the panel at Pretoria en 29 October 2015

LTC HARMS



